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THE DANGER OF THE INCREASED BUR- 
DEN UPON THE FEDERAL SUPREME 
COURT FROM ITS CONTINUALLY EX- 
PANDING DOCKET. 














The conservative Harvard Law Review, 
(Vol. 32 p. 538 No. 3) the guide and in- 
spiration of thousands of America’s great- 
est jurists and lawyers, gives expression 
to the statement that “the Supreme 
Court (sic. of the United States) has made 
a number of loose and inconsistent state- 
ments, some of which must necessarily be 
repudiated.” It is worthy of note that the 
particular issue in which the above obser- 
vation appeared was dedicated to Honor- 
able Oliver Wendell Holmes “on the 
happy occasion of his eightieth birthday.” 

Consciousness of the high authoritative 
source of the remark drives the mind of 
thoughtful men to measuring the possible 
effect of such a condition and sets one in 
search of the cause, rather than the verity 
thereof. It is not necessary to go into the 
latter, since the very suggestion from any 
respectable source of carelessness or any 
other inefficiency, or a lack of conserva- 
tism or well considered language in Amer- 
ica’s great Tribunal, is sufficiently alarm- 
ing. The Executive and Legislative De- 
partments might suspend for a stated pe- 
riod without other result than  inconve- 
nience but, should the Supreme Court 
cease to function at all one dares not pre- 
dict the result. As a governmental agency 
that great Tribunal, said Thomas Jeffer- 
son, “has the weight of all manner of con- 
flict on its hands because it is the last ap- 
peal of reason.” It alone applies the 
“legal checks” that makes possible the per- 
petuation of the American Republic— 
democracy administered through a strong 
republican form of government. 

Now it is of first importance to be mind- 
ful that its great power is not derived from 
a Constitution or statutes or duress, but 





from the voluntary submission of a highly 
intelligent and patriotic people justified by 
their faith, respect and reverence. For that 
reason one’s heart almost ceases to beat at 
the thought of a possible cause for lack of 
reverence. ‘The instance calls for the rep- 
etition of sentiments long ago expressed 
and suggestions then ventured for the less- 
ening of the onerous duties of the Court 
so that its important labors might be lei- 
surely and deliberately performed. But be- 
fore doing this an humble appreciation of 
the greatest Tribunal of justice on earth is 
permissible. 

It is respectfully submitted that faith in 
and submission to the Supreme Court is 
the cohesion binding together the Union of 
the States. The history of the Court is an 
interesting and vital story of the conflict 
and evolution of many years of interstate 
relations and the establishment of inter- 
state commercial regulations. In bringing 
about this wholesome status the Supreme 
Court converted an inert parchment ‘into 
a plastic, flexible tie, profitably binding the 
States together in amicable relation and 
automatically disposing of friction as it 
arises. No code of statutes prepared by a 
Solomon would have achieved this mar- 
velous result so necessary te the stability 
of the new and untried Republic, even 
though the statutes could have been agreed 
upon. There is no legislative body on earth 
that could have enacted enough statutes 
and sufficiently elastic to have momentar- 
ily met the kaleidoscopic developments and 
changes in interstate political and economic 
relations during the early growth of the 
Nation, with its diversified interests and 
keen antagonisms and rivalries. That is 
the basis of John Marshall’s great reputa- 
tion, daily growing brighter in the hearts 
of a grateful people. 

Thus the Supreme Court nurtured the 
Nation in its infancy ; trained it in its youth 
and is now guiding it in the straight and 
narrow way in its maturity. It has been 
to the Nation a pillar of fire by night. It 
has guided destructive revolutionary doc- 
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trines into beneficial evolutions. The vio- 
lence of anarchy and the persuasiveness of 
the demagogue have fitted themselves into 
the Constitutional mold. The oppression 
of concentrated power and the chicanery of 
corrupt organizations have ceased to 
trouble and alarm at its simple word. It 
is the final arbiter between man and his 
brother, the State and the Church, the cit- 
izen and the soldier and even between Con- 
gress and the Chief Executive himself. 
Who may measure the debt of the country 
to its Highest Court? 

And, it is well to add, that there abides 
in the hearts of the people of this Country 
a sublime faith in their Highest Tribunal 
that makes of submission the noblest at- 
tribute of national character. That faith 
is the corner-stone upon which rests the 
very existence of the Republic. It is as 
beautiful as filial bondage and stronger 
than the duress of arms. Believing these 
things, is there a more patriotic duty in the 
noble profession of the law than the sacred 
obligation to encourage, foster and make 
justifiable that faith in the highest court of 
the Country that is the very breath of its 
life? 

The Supreme Court of the United States 
is necessarily the most deliberate bodv 
within the conception of the mind of man 
and requires time for mature thought. 
Haste in its affairs is not conceivable. But 
it must not be overlooked that it has its 
economic side as well as commerce and its 
humanity may gradually and unconsciously 
respond to a public demand for dispatch at 
the cost of the wisdom and careful expres- 
sion that made its reputation. It is just 
that possibility, but not probability, that 
presents the greatest menace to the 
strength of the Court and through it the 
destruction or weakening of respect and 
confidence. The public must continue un- 
der the conviction that the Supreme Court 
weighs its words as if each measured life 
and death and has plenty of time in which 
to select the most appropriate. Let us give 
this sentiment a thought. 





John Marshall handed down but 519 
opinions during the entire tenure upon thé 
bench of thirty four years and five months 
or substantially 12,390 days, from Febru- 
ary 4, 1801 to July 6, 1835. (Carson's 
Hist. Sup. Crt. p. 286). Deducting ap- 
proximately 1788 Sundays and a thirty day 
annual vacation, aggregating 1020 days, we 
have left 9582 working days. ‘Therefore 
he averaged an opinion every eighteen 
working days! 


The Supreme Court at its October, 1919, 
term, ending in June 1920, “actually con- 
sidered 501 cases, of which, 210 were ar- 
gued orally and 291 submitted on printed 
arguments” (Atty. Genl’s. Rept. 1920, p. 
10). There were 1019 cases actually 
pending, 609 of which were disposed of 
during the term. (id. p. 10). Dividing the 
opinions equally amongst the nine members 
they each wrote approximately fifty-six 
opinions in 291 actual working days, which 
is ascertained by deducting a thirty day va- 
cation and forty-four Sundays. Every five 
days an opinion had to be produced by 
each member of the Court, assuming that 
no member was absent from duty—a most 
improbable premise. This is substantially 
three times the speed required of John 
Marshall. 

But since these results are predicated on 
full work time they do not fairly reflect 
the actual conditions. ‘Time must be taken 
out for hearing argument of 210 cases at 
the bar of the Court. More than half of 
its term the Court sits from noon to 4 
o'clock. We shall put to one side the con- 
siderable time consumed in the considera- 
tion of motions, petitions for certiorari and 
other incidental duties, rapidly multiplying, 
that call for the most laborious and con- 
scientious thought and research. No effort 
has been made to set out other than the 
most obvious duties performed. It is man- 
ifest that the Supreme Court js one of 
the hardest worked organizations in Amer- 
ica with daily increasing duties as will now 
appear from a comparison of its dockets of 
yesteryears. 
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At the beginning of the October Term, 
1904, there were 282 cases brought over 
from the past term and 400 new cases add- 
ed, totalling 682 cases. Of these 402 were 
disposed of during the term, leaving un- 
touched 280 or just 2 cases less than in 
the beginning. Passing the eight interven- 
ing years it found awaiting it in October 
1913, a docket of 604 cases carried over 
from 1912 (an increase of about 250%) to 
which were added 524 new cases, making 
a total of 1128 cases. By the hardest ex- 
ertion and application 593 were disposed 
of, leaving 535 to be carried over to the 
October 1914 docket. It will now be ob- 
served that a degree of haste had been 
forced upon the Court. The number of 
cases disposed of in 1913 was nearly double 
the entire docket of 1904. A big increase 
in business is reflected and evidences the 
necessity for relief, for two reasons. The 
first is in the interest of prompt hearings 
and the second is the subject of this dis- 
cussion, 


But there is another element. No 
thoughtful person will be unmindful that 
nearly all of this work is epoch-making 
and calls for the supreme genius, learning, 
patience, research, deliberation and physi- 


.cal power possessed by these great and able 


jurists. They not only should not be hur- 
ried or harried but they must be permitted 
to proceed under the conditions that made 
possible the masterful work of John Mar- 
shall and under the inspirations that guided 
his great mind and spirit. It is pertinent 
to enquire of the effect upon him of crowd- 
ing and haste and impatience. As a ques- 
tion of psychology, the people must con- 
tinue to visualize the Supreme Court as 
the most deliberate and painstaking and 
most nearly perfect of human organiza- 
tions. They love to think so but they also 
know that it is the final earthly resort for 
justice. 


The solution of the trouble, without ad- 
ditions to the present membership, is not 
so difficult if Congress can be induced to 





act. And it is believed it will. Without 
going into details the practical mind natur- 
ally turns to the administration of justice 
as a whole including the Circuit Courts of 
Appeals, by an uncompensated group of 
lawyers and judges who would, after a 
careful study, consultation and inquiry 
formulate a program that would form an 
intelligent and scientific basis for final ac- 
tion by Congress. This is the English 
way, and it is a sound one. The expansion 
of the country and the growth of business 
has been phenomenal and problems of ad- 
ministering justice have increased in pro- 
portion. If relief is to be given it must be 
in a way commensurate with the expansion 
of the Nation. No statutory patchwork 
will suffice. Congress would thus ‘convince 
the people of its good intention and would 
share a great responsibility with the law- 
yers, where it belongs. 
Tuomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS. 


LIFE INSURANCE PAYABLE TO THE 
WIFE BELONGS TO HUSBAND’S TRUSTEE 
IN BANKRUPTCY.—tThe clause in a life pol- 
icy which permits the insured to change the 
beneficiary destroys the vested character of 
the beneficiary’s interest to which reference 
is made in many of the older life insurance 
eases. The effect of such a clause takes 


‘away apparently every protection of the wife 


which the insured desired her to have as 
against his own improvidence. This fact is 
ilustrated by the recent case, in the Matter of 
Greenberg (Circuit Court of Appeals, 2d Cir., 
January 14, 1921, not yet reported), where 
the court held that where the bankrupt held 
a policy of life insurance, wherein his wife 
was designated as beneficiary, the policy giv- 
ing to the insured the right to change the 
beneficiary “from time to time, with the con- 
sent of the company, by written notice to said 
company,” the claim of the trustee of the in- 
sured in bankruptcy that the company pay 
over to him the surrender value of the policy 
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could not be defeated by the company’s re- 
fusal to consent to any change of beneficiary. 

The Court speaking of the right of a bene- 
ficiary under such a policy, said: 


“The beneficiary of a life insurance policy 
who may at any time be removed from the 
benefited position by the insured and against 
the beneficiary’s will cannot have a vested 
interest. In Grems v. Traver (148 N.Y. 
Supp., 200, aff’d 164 App. Div., 968) there 
was one policy considered much like the one 
at bar, but the court held as a fact that such 
policy “was taken out for the special benefit 
of the wife under agreement that it should 
be held for her protection.” No such agree- 
ment is here shown, and it may be noted that 
the cases from United States courts cited 
and relied on in the Grems case are from 
lower courts, and for the most part wholly 
inconsistent with the subsequent decision in 
Cohen v. Samuels (245 U. S., 53).” 


But this suit was not between the trustee 
and The insurer, who simply refused to con- 
sent to a change of beneficiary or to pay the 
value of the policy to the trustee. In this 
ease the insurance company declared that 
they were resisting payment to the trustee in 
order to protect the wife for whose benefit 
the policy had been taken out. In answer to 
this contention the Court said: 


“No similar proceeding on the part of an 
insurer can, we think, be discovered in the 
books, but on principle the matter is covered 
by the decision of Justice Brown, then Dis- 
trict Judge, in Supreme, etc., v. Capella (41 
Fed., 1) and Lahey v. Lahey (174 N. Y., 146), 
to the effect that where the insured is physi- 
cally unable to comply with the formalities 
or where the insurer itself is so physically 
unable, equity will deem that to be done 
which ought to have been done and proceed 
accordingly. In the present instance there is 
no physical inability; there is a flat refusal 
to perform on the part of the insurer for rea- 
sons having no relation to its own security, 
or indeed to its own business. It is avowed 
at bar that the company prefers to pay the 
bankrupt’s wife the whole of the policy rather 
than pay the trustees the surrender value 
thereof. Bankruptcy is equity, and just as 
it will presume on occasion that that has been 
done which ought to be done, so on other oc- 
casions it will compel that to be done which 
ought to be done. This is one of those occa- 
sions.” 


Under policies providing for a change of 
beneficiary, if it is desired to protect the 
wife’s interest from the husband’s insolvency, 
it is better to permit the wife to take out the 
policy on the husband’s life and to pay the 
premiums. 





THE DOMICILE OF AN INFANT— 
II — AFTER THE INFANT'S 
FATHER DIES.* 


On the death of the father of an infant 
the domicile of the infant is that which the 
father had at the time of his death.* It is 
the mother of the infant, in such a situa- 
tion, who can change the domicile of the in- 
fant.* There is no question in the cases 
as to this power so long as the mother re- 
mains a widow,** but the cases are not 
unanimous as to the effect upon a minor’s 
domicile of a second marriage on the part 
of the infant’s mother. Two things have 
contributed to this divergence of opinion. 
The first is that the matter has been com- 
plicated because in some of the cases the 


| mother has been appointed a guardian and 


the courts have had to consider the matter 
of whether or not a guardian can change 
the domicile of his ward, and have confused 
that question with the question of the right 
of a mother who has married again to 
change the domicile of her child by a first 


*Part I of this article appeared in last week’s 
issue (92 Cent. L. J. 264) entitled Domicile of 
An Infant—While the Infant’s Father is Alive. 


(41) Lamar v. Micou, 112 U. S. 452; Biorn- 
quist v. Boston R. R., 250 Fed. 929, 932; Marks 
v. Marks, 75 Fed. 321; Sprague v. Litherbury, 22 
Fed. Cas. No. 13,251; Johnson vy. Copeland, 35 
Ala. §21; Carlisle v. Tuttle, 30 Ala. 613; Nunn v. 
Robertson, 97 S. W. 293; Modern Woodmen of 
America v. Hester, 71 P. 279; Garth v. City Sav- 
ings Banks, 86 S. W. 520; Winn’s Suc., 3 Rob. 
(La.) 303; Suddler v. Suddler, 88 A. 26; DeJar- 
nett v. Harper, 45 Mo. A. 415; Lewis v. Costello, 
17 Mo. A. 593; In re Russell, 64 N. J. Eq. 313; 
Kennedy v. Ryall, 67 N. Y. 379; Brown v. Lynch, 
2 Brad. Surr. (N. Y.) 214; Eaves Costume Co. v. 
Pratt, 22 N. Y. S. 74; West Chester v. James, 
2 Watts & S. 568; Mears v. Sinclair, 1 West Va. 
185; Miller v. Sovereign Camp W. W., 122 N. W. 
1126; In re Beaumont (1893), 3 Ch. 490; Sharp 
v. Chrispin, L. R. 1 P. & D. 611; Johnstone v. 
Beattie, 10 Cl. & F. 42, 8 Reprint 657; Potinger v. 
Wightman, 3 Meriv. 67, 36 Reprint 26. 

(42) Cases cited in preceding note. 

(43) Lamar v. Micou, 112 U. S. 452; Marks 
v. Marks, 75 Fed. 321; Johnson v. Copeland, 35 
Ala. 521; Harkins v. Arnold, 46 Ga. 656; Ken- 
nedy v. Ryall, 67 N. Y. 379; Brown v. Lynch, 
2 Bradf. Surr. (N. Y.) 214; West Chester v. 
James, 2 Watts & S. (Pa.) 568; Allen v. Thom- 
ason, 11 Humph. (Tenn.) 536; Meare v. Sin- 
clair, 1 W. Va. 185; In re Beaumont (1893), 3 
Ch. 490. 
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marriage. The second is, and this is sub- 
mitted with all due deference, that the au- 
thorities, both judges and text-writers have 
nowhere seen fit to examine and discuss the 
functional and conceptual aspects of domi- 
cile, but have been content to deal with the 
spatial aspects of domicile, with the sub- 
stantive law of guardian and ward and the 
laws of succession. It is submitted that be- 
fore it can be decided whether a mother on 
her second marriage, draws to her domicile 
the domicile of her child by a first marriage 
or not one must decide this fundamental 
question : 


What is meant when it is said that the 
domicile of an infant follows the domicile 
of its father or mother, and the domicile 
of a married woman follows that of her 
husband? 


When a woman marries one of three 
things can conceivably happen to her domi- 
cile; it may vanish altogether, it may merge 
inextricably with the domicile of her hus- 
band, or it may be attached to the domicile 
of her husband. The first would be in ac- 
cord with the very old common law view 
that “a man and his wife are one and that 
one is he.” That is, upon marriage the wife 
as a legal person with powers and capacities 
vanishes. She ceases to exist as a legal 
entity. Therefore, being non-existent, she 
can have no domicile. The difficulty with 
this view, even in the olden days of the 
strict common law, was that the death of 
the husband automatically resurrected the 
wife. When he died she became sui juris 
and so amenable to direct control by the 
law. The fiction that husband and wife 
were one was followed out until the ‘‘one” 
(the husband) vanished and the law dis- 
covered that as a practical matter they must 
have been two, and that one of the two had 
been ignored, for reasons which do not con- 
cern us here, but that now on the death of 
the husband, the one who had been ignored 
has to be considered. In our time, the 
emancipation of women with its accompany- 
ing development of legal rights given, to 





an ever-widening extent, to married women, 
makes this first view entirely untenable. 

The second view, that the domicile of 
the wife merges into that of the husband so 
completely that only death, divorce, or 
(later) the right to a divorce could unmerge 
it, is a view that with very little dissent 
lasted until within the past two decades. 
This view was based upon the idea that on 
marriage a woman gave herself so com- 
pletely into the charge and control of her 
husband, and made her life so completely a 
part of his, that for the purposes of legal 
control his domicile was certain to be her 
domicile. 


But the recent development of the idea 
that a married woman has a domicile of 
her own for all purposes, when her inter- 
ests, the interests of the children, and the 
interests of society demand that she should 
have one,** knocks the merger idea on the 
head, or else it indicates that the intertwin- 
ing of the two domiciles is so loose that it 
does not take much to un-twine them. The 
modern viewpoint is that the domicile of a 
wife is attached to the domicile of the hus- 
band; that they are two domiciles existing 
side by side within the same territorial area, 
so long as the marriage relation subsists, 
and only for certain purposes of social con- 
trol, which are the necessary correlatives 
of duties imposed upon the husband. The 
duties and their fulfillment are the ties 
which hold the domicile of the wife to 
that of the husband. When these ties are 
destroyed the two domiciles fall apart. This 
view is a logical one to take. For each per- 
son in existence has the sheer physical 
power to act, irrespective of what legal con- 
sequence will be attached to those acts, and 
domicile is primarily for the purpose of con- 
trolling a person’s acts, to have a place 
where that control can be exercised legally, 
and to establish a connection between that 
place and the person’s activities. If this 
idea, and the interests which are to be se- 
cured by the utilization of this idea are kept 


(44) Cheever v. Wilson, 9 Wallace 108. 
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in mind much difficulty will be avoided 
when considering the domicile of an infant. 


Another thing that makes for confusion 
is the language in the books to the effect that 
a person can change his or another’s domi- 
cile. This is misleading. No one can 
change his domicile. Domicile is imposed 
by law, and can be changed only by the law. 
The person indicates where he wishes his 
domicile to be and the law makes that place 
his domicile or not as the law sees fit.*## 
Domicile is very like the transmission of 
property by will. The testator does not 
transfer the property ; all he does is to indi- 
cate his wish as to where and to whom the 
property should go. The state honors that 
wish or not as it sees fit. The testator’s 
property on his death escheats to the State, 
as the successor to the ancient church, to 
whom formerly all property went upon the 
death of the owner, and the State for 
reasons which do not concern us here, 
passes the property on, in whole or in 
part, to the legatees and devisees of the tes- 
tator. So, too, in changing his domicile a 
person indicates by acts and intentions 
where he wishes to be subject to legal con- 
trol, and the law honors this indication or 
not as the interests of the parties involved 
may determine. The person does not 
change his domicile ; he asks that his domi- 
cile be changed for him, which change the 
law makes automatically when the request 
has been completed by acts and intentions 
of the person concerned. This view is 
neatly brought out by the language of 
Sterling, J., in the case of In re Beaumont, 
when he says: “The change of domicile 
on the part of the mother is not to be re- 
garded as the necessary consequence of a 
change of the mother’s domicile, but as the 
result of the exercise by her of a power 
vested in her for the welfare of the infants 
which in their interest she may abstain from 


(44A) An interesting case in this regard is 
White v. Howard, 52 Barb. (N. Y.) 294. Here 
the father’s wishes as expressed by his will were 
allowed to change the domicile of his infant 
child on the father’s death. 





exercising, even when she changes her own 
domicile.”*® It is noteworthy that this case 
was decided in 1893 (that is when the mod- 
ern view as to the domicile of a married 
woman was emerging into clearness of ex- 
pression), for the cases which hold that 
a woman cannot after her second marriage 
change the domicile of her child by a first 
marriage, talk in terms which belong to 
the period when husband and wife were 
identified and when the idea of the domi- 
cile of the wife merged with that of the 
husband was the dominant idea. A good 
example of this is found in the case of 
West Chester v.’ James,*® where the Court 
says: “A husband cannot be properly said 
to stand in the relation of a parent to his 
wife’s children by a previous marriage, 
where they have means of support which 
are independent of the mother, in whose 
place he stands for the performance of her 
personal duties, because a mother is not 
bound to support her impotent children 
so long as they are of ability to support 
themselves. Neither can they derive the 
domicile of a subsequent husband from her, 
because her new domicile is itself a deriva- 
tive one, and a consequence of the merger 
of her civil existence. Her domicile is his 
because she has become a part of him; but 
the same thing cannot be said of her chil- 
dren. Having no personal existence for 
civil purposes, she can impart no right or 
capacity which depends on a state of civil 
existence ; and the domicile of her children 
continue, after a second marriage, to be 
what it was before it.” This is decidedly 
the old view-point as to the personal status 
of a married woman, and her powers are 
determined accordingly. 


The deeided cases show a square split 
of authority in this matter. In favor of 
the view that a mother cannot change the 
domicile of her infant child when she mar- 
ries a second time we have Allen v. Thom- 


(45) (1893) 3 Ch. 490. Cf. also page 495. 
(46) 2 Watts & S. (Pa.) 568. 
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ason,** decided in 1851; Brown v. Lynch,** 
decided in 1852; and Lamar v. Micou,*® de- 
cided in 1884. 


In Allen v. Thomason the facts were 
that X was a minor whose father had died 
while domiciled in Tennessee. X’s mother 
marries A and goes with him to Arkansas 
taking X with her. After a while A de- 
cides to return to Tennessee. While en- 
route, X dies in Mississippi. The ques- 
tion was whether the property of X would 
pass by the succession laws of Tennessee or 
not. It was held that the laws of Tennessee 
would govern as that was the domicile of 
X. The Court said: “The father being 
dead the minor was removed from her na- 
tive domicile by her mother, who by rea- 
son of her second marriage was herself 
subject to the will and dominion of another, 
and acquired a new domicile of his selec- 
tion. The removal was not by the will 
and act of the mother, but of her husband, 
who from anything arising in his relation 
to the minor had no power or authority to 
remove the minor or change her domicile.” 


In Brown v. Lynch the facts were that 
H died leaving a widow and a minor child. 
The widow makes her domicile in Connecti- 
cut which becomes the domicile of the minor 
child. Later the widow marries again and 
makes her home with her second husband 
in New York. It was held that the domi- 
cile of the child did not change with the 
marriage of her mother. The Court said: 
“On the second marriage the mother sub- 
jects herself to the control of her husband. 
To hold that the domicile of the child would 
follow that of its mother would be to estab- 
lish an arbitrary train of sequence unsup- 
ported by reason.” Just what this “arbi- 
trary train’ would be the learned Court 
does not say, so we cannot say whether 
it would be supported by reason or not. 












There is a noteworthy dictum in this case 
to the effect that “The power to effect the 
change (of domicile) may well exist in 
the mother, but she may not exercise it. 
The mother’s residence may be altered 
while at the same time she refuses to alter 
that of her child.”*° That smacks of the 
modern doctrine as laid down in In re 
Beaumont,** quoted above. 


Lamar v. Micou,* is probably the leading 
case on this point in the United States. It 
was decided by the Supreme Court in 1884 
and holds, flatly, that the widow of a citizen 
of one state does not, by marrying again 
and by taking her infant children by her 
first husband to live with her at the home 
of her second husband in another state, 
change the domicile of her children. 


On the other hand, there are cases which 
hold that a mother can change the domi- 
cile of her infant child at the time of, or 
after, her second marriage. 


In Parsonfield vy. Kennebunkport,** which 
was decided in 1826, it appears that the 
father of X. an infant, was not domiciled 
in P when he died. X’s mother married 
again, while X was a minor, and went to 
the domicile of her second husband. X re- 
turns to the place where her mother was 
domiciled before her first marriage, which 
was P. There X became a pauper. It was 
held that X was domiciled in K, the domi- 
cile of her mother by the mother’s second 
marriage. ‘That is, the domicile of a minor 
follows that which the mother acquires by 
a second marriage. It should be noted in 
this case however, that there was a stat- 
ute bearing on the question of domicile 
which expressly abrogated the Common 
Law rule in the matter. 


Winn’s Succession®* was decided in 1842. 
Here it appears that X, a widow, is domi- 
ciled in A. There she is appointed the nat- 








(47) Allen v. Thomason, 11 Humph. 
536. 

(48) Brown v. Lynch, 2 Brad. Surr. (N. Y.) 
214. 
(49) 


(Tenn.) 


Lamar v. Micou, 112 U. S. 452. 














(50) Page 216. Cf. note 48. 
(51) Cf. note 45. 

(52) 112 U. S. 452. 

(53) 4 Me. 47. 

(54) 3 Rob. (La.) 303. 
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ural tutrix of C, her minor child. X then 
marries a second time and goes to B, the 
domicile of her second husband. It was 
held that the minor child acquired imme- 
diately and by the very fact of the mar- 
riage a domicile in B. 


The next case is that of Carlisle v. Tut- 
tle,°° an Alabama decision handed down in 
1857. One, A, died domiciled in X, leav- 
ing a widow, W, and a minor child, C. 
W then went to Y and was appointed guard- 
- ian of the child there. Later W married 
H in Connecticut which was his domicile. 
It was held that the marriage of a woman 
after her appointment and qualification as 
a guardian, though it might authorize pro- 
ceedings for her removal as guardian, did 
not terminate her guardianship but had the 
effect of joining her husband with her as 
guardian. The case seems to hold that if 
‘there is a merging of the legal existence 
of the husband and the wife that such 
merging attaches the duties of the wife to 
the husband. 


In re Beaumont, is a leading case in 
England. It was decided in 1893. It ap- 


pears that B died domiciled in Scotland, 
leaving a widow and several minor chil- 


dren. One of these, C, had lived for a long 
time with an aunt in a neighboring town. 
The widow married again and taking all 
of her children, but C, went to England 
with her second husband. C remained in 
Scotland with her aunt. It was held that 
s mother had abstained from exercising 
the power she had to change C’s domicile 
and that therefore C was still domiciled in 
Scotland. 


It is submitted that these last cases which 
allow the mother to indicate where the 
domicile of the infant child shall be in spite 
of her second marriage are more rightly de- 
cided than the preceding case which deny 
her such power. The latter are based upon 
the idea that upon marriage the woman van- 
ishes as a legally existent entity, which 


80 Ala. 613. 
(1893) 3 Ch. 490. 


(55) 
(56) 





idea is hardly tenable in these days of 
emancipated womanhood. And as it has 
well been said in In re Beaumont," even if 
the domicile of a married woman does 
merge into that of the husband, it is not 
easy “to see why it should be held that a 
widow on remarriage loses all control over 
the domicile of her infant children, born 
during her first marriage.” For the mother 
is still under a duty to support, nourish and 
control her own children to the best of her 
means and ability.°** She ought to have 
them with her. And it surely is incon- 
sistent to say that the home of the children 
is with the mother and then to say that 
their domicile is somewhere other than at 
her domicile; to say that the duty of con- 
trol is with the mother but the power which 
is the concomitant of that duty is to be 
denied her. It is only when the reason for 
a rule is lost sight of and the rule is ap- 
plied with mechanical thoughtlessness that 
two such opposing lines of decisions can 
develop. A consideration of the cases 
which hold that guardians can, or cannot, 
change the domicile of their wards will 
make this more obvious. As the principles 
are the same where the guardian is the 
mother, step-father, next-of-kin, or a 
stranger these cases will be taken up to- 
gether. 


When the courts appoint a guardian for 
an infant they do so out of regard for the 
best interests of the infant, and they make 
this appointment in their capacity as agents 
for the State, acting as parens patriae. In 
the case of In re Spence,®*® Lord Chancel- 
lor Cottenham said: 


“The cases in which the court interferes 
on behalf of infants are not confined to 
those in which there is property. 

This court interferes for the protection of 
infants qua infants, by virtue of the prero- 
gative which belongs to the Crown as 


(57) Ibid. 

58) Schouler, The Domestic Relations, page 
237 (5th Ed.). 

(59) 2 Ph. 247. 
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parens patriae and the exercise of which is 
delegated to the great seal.” 


Caton, J., in Cowles v. Cowels,®® said: 
“The power of the courts of chancery to in- 
terfere with and control not only the estates 
but the persons of all minors within the lim- 
its of its jurisdiction, is of very ancient 
origin and cannot now be questioned. This 
is a power which must necessarily exist 
somewhere in every well-regulated society, 
and more especially in a republican govern- 
ment. A jurisdiction thus extensive and 
liable, as we have seen, to enter into the 
domestic relations of every family in the 
community, is necessarily of a very delicate 
and even of a very embarrassing nature ; and 
yet its exercise is indispensable in every well 
governed society; it is indispensably nec- 
essary to protect and preserve the property 
of those who are unable to take care of 
themselves.” And in a later case,°* Caton, 
J., said: ‘Their (the parents’) rights are 
always subject to control by the courts .of 
chancery when the best interests of the child 
demand it.” 


The infant has two types of interests 
which need to be protected. These are the 
interests of personality and the interests of 
substance.*? In the Anglo-American system 
of law the same person may be, and usually 
is, the guardian of both interests. This leads 
to a confusion at times which is not present 
in the Civil Law. For in the Civil Law the 
two functions of guardianship are dis- 
tinctly separated under the names of tutor- 
ship.** The tutor has oversight of the per- 
son of the ward while the curator has charge 
and control of the property of the ward. 
But in our system of law, excepting in 
Louisiana the civil law prevails, a “guard- 
ian” may be a tutor or curator or both. It 
is this use of the word “guardian” which 
leads to what seems at first sight to be an 


(60) 3 Gilman 435 (1846). 

(61) Miner v. Miner, 11 Ill. 40. 

(62) Pound, Individual Interests in the Do- 
mestic Relations, 14 Mich. L. Rev. 177. 

(68) Story, Conflict of Laws, 8th Ed., 693- 
94; Wharton, Conflict of Laws, 3rd Ed., Sec. 259- 
260. 





irreconcilable conflict in the cases dealing 
with the power of a guardian to change the 
domicile of his ward. But this apparent 
conflict disappears when the purpose for 
which the guardian was appointed is looked 
at, and the decisions are practically unani- 
mous upon the three principles that govern 
this matter. 


1. If the guardian is a tutor he can 
change the domicile of the infant when it is 
to the best interests of the infant that such a 
change should be made.** This power is . 
subject to two things ; that the change must 
be made in good faith (which is merely 
saying in a different way that the best in- 
terests of the child, and that alone, is the 
motive which prompts the change) and that 
the power of the guardian is subservient to 
the power of the Court which may in its 
discretion prevent the guardian from mak- 
ing the change. This subservience of the 
guardian to the Court grows out of the fact 
that the guardian is really an agent for the 
State, and the ward is really the ward of the 
State. Each child upon birth becomes the 
ward of the State, and even the right of the 
parents to the control, custody and services 
of the child, are rights which the state gives 
to it and which are subject to proper per- 
formance of duties on the part of the par- 
ents. Nearly a hundred years ago this was 
made clear by Chief Justice Gibson, who in 
considering the power of a court to send a 
child to a House of Correction, said: 


“May not the natural parents, when un- 
equal to the task of education, or un- 
worthy of it, be superseded by the parens 
patriae, or common guardian of the commu- 
nity? It is to be remembered that the pub- 
lic has a paramount interest in the virtue 


(64) Wells v. Andrews, 60 Miss. 373; Nugent 
v. Vetzera, L. R. 2 Eq. 704. Vennard’s Succ., 44 
La. Ann. 1076; Wyndham v. Ennismore, 1 Keen 
467, 48 Reprint 386; Townsend v. Kendall, 4 
Minn. 412; Robins v. Weeks, 5 Mart. n. s. (La.) 
379; State v. Judge Probate Court, 4 Rob. (La.) 
84; Ries v. Ries, Manning Unreported Cases 
(La.) 175; Munday v. Baldwin, 79 Ky. 121; Ful- 
ton’s Estate, 14 Phila. 298; Ex parte Bartlett, 4 
Brad. Surr. (N. Y.) 221; In re Wilkins, 23 A. 
325. 
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and knowledge of its members, and that of 
strict right the business of education belongs 
to it. That parents are ordinarily entrusted 
with it, is because it can seldom be put in 
better hands; but where they are incompe- 
tent or corrupt, what is there to prevent the 
public from withdrawing their faculties, 
held as they obviously are, at its sufferance ? 
The right of parental control is a natural, 
but not an inalienable one. It is not ex- 
cepted by the declaration of rights out of the 
subject of ordinary legislation.”** That is, 
parents and other guardians are agencies 
by means of which the State maintains its 
control over infants."* 


2. Where the guardian has the powers 
of a curator he cannot change the domicile 
of his ward." This is because a change of 
domicile has to do with taking the control 
of the person from one sovereign and giving 
it to another,®** and the curator has power, 


given him by law, only to act upon the prop- 
erty which belongs to the infant for whom 


he is the curator. He has no power to act 
upon the person.®® Nor can he be held liable 
for the non-performance of duties which 
rightly are the duties of a tutor.” 


3. Where the guardian is both tutor and 
curator, then he stands genuinely in loco 
parentis and his powers are as extensive as 
those of a father. He can act for the best 
interests of the infant and utilize his powers 
over the property of the infant for the fur- 


(65) Ex parte Crouse, 4 Wharton 9. 

(66) Commonwealth v. Fisher, 213 Pa. St. 48, 
62 Atl. 198. 

(67) Metcalf v. Lowther, 56 Ala. 312; West 
Chester v. James, 2 Watts. & S. (Pa.) 568; Lamar 
v. Micou, 112 U. S. 452; Daniel v. Hill, 52 Ala. 
430; Hayward v. Hayward, 115 N. E. 966; Cook 
v. Wimberly, 24 Ala. 486; Reitmeyer v. Wolfe, 2 
Pa. Dist. 810; Pedan v. Robb, 8 Oh. 227; Mar- 
heineke v. Grothaus, 72 Mo. 204; Landreth v. 
Henson, 116 Ark. 361, 173 S. W. 427; Campbell 
v. Mackey, 2 Myl. & C. 31, 40 Reprint 552; Mount- 
stuart v. Mountstuart, 6 Ves. jr. 363, 31 Reprint 
1095; Dawson v. Jay, 3 DeG. M. & G. 764, 43 
Reprint 300. 

(68) Johnson vy. Beattie. 10 Cl. & F. 42, 8 
Reprint 667. 

(69) Cf. Cases in preceding two notes. Cf. 
Hiestand v. Kuhns, 8 Bikf. (Ind.) 345. 

(70) West Chester v. James, 2 Watts & S. 
(Pa.) 668. 


thering of these interests and is subject to 
the usual control which the State exercises 
over a parent. When it is said that a 
guardian cannot change the domicile of his 
ward so as to change the law of succession 
as to the property of the ward, this is true 
only when the change is made for the pur- 
pose of altering the law of succession. So 
understood, it is well established,” and 
rightly so. But the reasons for the rule 
have nothing to do with domicile. Here the 
rule is aimed at fraudulently taking property 
away from the control of the State, under 
guise of furthering the welfare of an infant. 
That is the law will not allow a guardian 
who is both tutor and curator, to use his 
power as tutor to draw to himself curator- 
ial functions for other than tutorial pur- 
poses. That is, the property, of an infant, 
situated in X, can be used for the mainte- 
nance of the infant even if that infant is 
domiciled in Y, but that property cannot be 
given to others on the death of the infant 
in ways other than those sanctioned by the 
law of the place where the property is sit- 
uated. The guardian has no power, as 
guardian, to put the property which be- 
longed to a deceased infant into the estate 
of the infant. That is the function of the 
State within whose territory the property 
is situated. ‘The point is one in the law of 
inheritance and not a point in the law of 
domicile at all. 


One further thing needs to be noticed 
in regard to guardians. ‘The books use the 
phrase “natural guardian” in a way which 
at times seems to indicate that such a guard- 
ian was different from other guardians. 
But this is misleading. A “natural guard- 


(71) Potinger v. Wightman, 3 Meriv. 67, 36 
Reprint 26; Wood v. Wood, 5 Paige (N. Y.) 596; 
Wirsig v. Scott, 112 N. W. 655; Louisville v. 
Shirley, 80 Ky. 71; Wheeler v. Hollis, 19 Tex. 
522, 33 Tex. 512; Mills v. Hopkinsville, 11 S. W. 
776; In re Moore’s Estate, 18 Pa. Dist. 290, 292; 
Johnson v. Copeland, 35 Ala. 521; Mears v. Sin- 
clair, 1 W. Va. 185; State v. Lawrence, 86 Minn. 
310, 90 N. W. 769; Mowry v. Latham, 23 Atl. 13; 
Holyoke vy. Haskins, 5 Pick. (Mass.) 20; In re 
Henning, 60 P. 762; Kirkland v. Whately, 4 Al- 
len (Mass.) 462; Stephens v. James, 1 Myl. K. 
627, 39 Reprint 818. 
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ian” is simply a person who is a blood rela- 
tion of the infant’s. He is called a natural 
guardian because it is believed that blood— 
relations will the more readily look after 
each other, and so the State, when hunting 
for a person whom it can make the guardian 
of a child, looks to see if there is anyone 
who is more likely to give the child affection 
as well as care. and turns to blood relations 
as those among whom such a person would 
be found more readily than among stran- 
gers. But the law governing such a guard- 
ian is not different from the law which gov- 
erns other guardians so far as the change 
of domicile of a ward is concerned. 


In conclusion, some well-settled rules need 
to be mentioned. Where the father has 
been divorced and it has been decreed that 
he pay money for the maintenance of an in- 
fant child, given into the custody of the 
mother of the infant, his domicile is still 
the domicile of the infant for the purpose 
of bringing suit for failure to maintain the 
child.7*, Where the husband drives his wife 
and their infant child away from his domi- 
cile it has been held that the domicile of the 
infant remained with its father.** But a la- 
ter case decided twenty-four years after the 
preceding one holds that the mother gets a 
domicile of her own and draws the domicile 
of the infant to her domicile.** ‘This last is 
more in accord with the modern view-point 
as to the domicile of a married woman, and 
will probably be followed rather than the 
other, 


Where husband and wife have been di- 
vorced and the wife has been given the cus- 
tody of their minor child, she fixes the domi- 
cile of the infant.** But if she has not been 
given the custody of the child the father’s 
domicile remains that of the infant.7** The 


(72) Comm. v. Thatcher, 38 Pa. Co. 137. 

(73) Cannon’s Estate, 15 Pa. Co. 312. 

(74) Ex parte Means, 91 S. E. 39. 

75) People v. Dewey, 50 N. Y. S. 1013; Trum- 
bo v. Richardson, 38 S. W. 700; Fox v. Hicks, 
81 Minn. 197, 83 N. W. 538. 

(75A) Lanning vy. Gregory, 100 Texas 310, 
315, 99 S. W. 642, 128. 





same rules apply when husband and wife 
have separated by agreement,” and by ju- 
dicial process.** It is interesting to note 
that where a guardian has been appointed 
who is both curator and tutor during the 
lifetime of the mother, it is she and not he 
who controls the domicile of her infant child 
who is his ward.** An illegitimate child, 
of course, takes the domicile of its mother.” 
and the insanity of the mother does not 
change the fact that her domicile is the 
domicile of her infant child where the father 
of the child dies.*° One case holds that the 
domicile of a stepmother is the domicile of 
her husband’s children by a first marriage, 
after the death of the father of the in- 


tants. 


SL 


The case went on the ground that 
the home of the infants was with their step- 
mother. A stranger cannot change the 
domicile of an infant,*? but if the father 
gives the child into the care and custody of 
a stranger thus relinquishing his rights of 
control and custody to that stranger, the lat- 
ter can change the domicile of the infant.“* 


The domicile of a waif is fixed by law, 
usually at the place where the waif is 
found.** The State can always change the 
domicile of an infant if the circumstances 
warrant such action.** 


(76) Toledo Traction Co. y. Cameron, 137 
Fed. 48. 

(77) Van Hoffman y. Ward, 4 Redf. Surr. (N. 
Y.) 244. 

(78) tarth v. City Savings Bank, 120 Ky. 
280, 86 S. W. 520. 

(79) In re Goodman, 17 Ch. D. 266; In re 
Andros, 24 Ch. D. 637; In re Grove, 40 Ch. Div. 
216; Urquardt v. Butterfield, 37 Ch. Div. 357; 
Forbes y. Forbes, Kay 341, 69 Reprint 145; Mc- 
Nicholl v. Ives, 4 Oh. S. & C. P. 75; Blythe v. 
Ayres, 31 P. 915; Monson v. Palmer, 8 Allen 
(Mass.) 551; Guilford v. Oxford, 9 Conn. 321; 
Danbury v. New Haven, 5 Conn. 584. 

(80) De Janet v. Harper, 45 Mo. A. 415. 

(81) Sprague v. Litherberry, 22 Fed. Cases 
No. 13,251. 

(82) Taylor v. Jeter, 33 Ga, 195. 

(83) This follows from the cases which al- 
low an adoptive father to fix the domicile of 
the adopted child. Contra this view, De Janet 
v. Harper, 45 Mo. A. 415. 

(84) Louisville State Ry. v. Kimbrough, 74 
S. W. 229. 

(85) White v. White, 86 A. 353. 
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The domicile of an adopted child is that 
of its adoptive father ;*° while the domicile 
of an apprentice is that of his master.*’ 

A lunatic minor retains his father’s domi- 
cile after he attains his majority, if he re- 
mains non compos mentis.** 

ALBERT LEVITY. 
Washington, D. C. 


(86) In re Johnson, 54 N. W. 69; Woodward 
v. Woodward, 11 S. W. 892; Van Matre v. San- 
key, 36 N. E. 28. 


(87) Maddox v. State, 32 Ind. 111. 
(88) Washington v. Beaver, 3 Watts & S. 
(Pa.) 548. 








RES IPSA LOQUITUR—EXPLOSION OF 
BOTTLE. 

ANHEUSER-BUSCH BREWING 
ASS'N. 


RIECKE yy. 





St. Louis Court of Appeals. Missouri. Feb. 8, 
1921. Rehearing Denied 
Feb. 24, 1921. 





227 S. W. 631. 





Where plaintiff was injured while on a tour 
of inspection of defendant’s brewing plant by 
explosion of a bottle of beverage, a piece of 
giass striking and injuring her, the facts called 
for application of the doctrine of res ipsa loqui- 
tur, and the trial court properly so ruled. 





BIGGS, C. With the permission of and at 
the invitation ot defendant, plaintiff went upon 
a tour of inspection of defendant’s plant, 
where it manufactures a nonintoxicating bev- 
erage called Bevo. While thus engaged plain- 
tiff received injuries by reason of the explo- 
sion of a bottle of Bevo, and on account there- 
of she recovered a judgment for $1,000, from 
which defendant has appealed. 


Two questions are presented, namely: (1) 
Whether the facts warrant the application of 
the doctrine of res ipsa loquitur; and (2) 
whether the verdict and judgment are exces- 
sive. 


The charge was general negligence, and 
plaintiff relies entirely upon the application of 
the doctrine of presumptive negligence to the 
facts in evidence. The jury were instructed 


that, if they believed from the evidence that, 
whilst plaintiff was in the plant, a bottle filled 








with liquid, which was being handled by one 
of defendant’s servants, exploded and a piece 
of glass struck and injured plaintiff, and that 
the contents of said bottle was manufactured 
and placed in said bottle by defendant, the law 
presumes that the explosion of the bottle and 
the consequent injury to plaintiff was caused 
by defendant’s negligence, and that the verdict 
should be for plaintiff, unless the jury should 
find that, notwithstanding this presumption, 
said explosion and injury to plaintiff was not 
caused by negligence on the part of defendant. 


The facts are these: While inspecting the 
plant at the invitation of defendant and un- 
der the guidance of an employe, plaintiff with 
others arrived at what is termed the “Bevo 
room,” and while watching a girl employe of 
defendant place labels on bottles of Bevo, one 
of the bottles exploded, and a piece of glass 
struck plaintiff on the end of her nose. At 
the time, plaintiff was standing about six feet 
from the girl labeling the bottles. It appeared 
that the bottles were on a long table, and the 
girl employe would push them from her after 
labeling each, and that she pushed one with 
considerable force, and when it hit the others 
it exploded.. It was conceded that the bottle 
belonged to defendant; that the contents was 
manufactured and put in the bottle by defend- 
ant, and that it was in the hands of and under 
the control of defendant from the time they 
received the bottles from the glass manufac- 
turers until the explosion. It appeared that 
defendant purchased all its bottles from three 
manufacturers; that they bought only the 
highest grade bottles; that a part of each order 
of bottles was tested before purchase, and that 
all of the bottles were made from a steel mold, 
which was also examined and tested by the de- 
fendant before it was used in the manufacture 
of bottles. 


It was shown by defendant that Bevo was 
not naturally an explosive substance, and is 
not a highly charged liquid, but that if too 
much gas were put in the bottle it would burst. 
According to one of defendant’s witnesses, this 
was the first time that a bottle had ever ex- 
ploded. 


It is not contended by the plaintiff that there 
is any direct evidence of negligence on the 
part of defendant that caused the explosion, 
but the plaintiff relies entirely upon the pre- 
sumption that arises from a showing that the 
explosion occurred. It is asserted that from 
the fact of the explosion under the conditions 
and circumstances the law presumes some 
negligent act on the part of the defendant, and 
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that the burden was then cast upon the defend- 
ant to acquit itself of negligence which arose 
against it by reason of the presumption. 


Defendant has cited us to several cases from 
other jurisdictions which hold that the mere 
explosion of a bottle filled with a liquid 
charged with gas to the injury of another does 
not raise a presumption of negligence, and 
hence it was incumbent upon the plaintiff to 
prove some specific act of negligence on the 
part of the defendant. Wheeler v. Laurel Bot- 
tling Works, 111 Miss. 442, 71 South. 743, L. 
R. A. 1916E, 1074; Glaser v. Seitz, 35 Misc. 
Rep. 341, 71 N. Y. Supp. 942; Stone v. Van Noy 
News Co., 153 Ky. 240, 154 S. W. 1092; Bates 
V. Batey & Co., [1913] 3 K. B. (Eng.) 351; 
Guinea y. Campbell, 22 Quebec S. C. In these 
cases either the plaintiff did not rely upon the 
doctrine of res ipsa loquitur, or else the bottle 
that exploded was no longer in the hands of 
the defendant, but had passed from it, and at 
the time of the explosion was under the con- 
trol of another. The cases referred to are not 
authoritative in support of defendant’s posi- 
tion, as the facts of this case are entirely dif- 
ferent from the facts in the cases referred to. 


The case of Payne v. Rome Coca Cola Co., 
10 Ga. App. 762, 73 S. E. 1087, applies the doc- 
trine even to a case where the bottle exploded 
in the hands of a dealer, and where the bottle 
had passed through several hands since leav- 
ing the possession of the defendant. This was 
upon the theory that the evidence showed that 
due care had been exercised by all of the par- 
ties who handled the product since it left the 
defendant’s possession, and upon this proof the 
burden was then cast upon the defendant to 
show that it was free from negligence in the 
manufacture of the bottle and its contents. 


The maxim res ipsa loquitur applies to those 
cases where the facts show that the mere oc- 
currence of the injury or accident implies a 
breach of duty on the part of the defendant; 
or, in other words, which tends to show some 
neglect or omission of duty as the proximate 
cause of the injury. The maximum is applied 
where a wrong by one has resulted in an in- 
jury to another, which is unusual in character, 
and which does not ordinarily happen provided 
proper care is taken, and where the facts show- 
ing the cause of the injury or the reasons for 
the happening of the event are _ peculiarly 
within the knowledge of the perpetrator. 


In the present case, the contents of the bot- 
tle was manufactured by and placed in the bot- 
tle by defendant, and the bottle was in charge 





of and under the exclusive control of the de- 
fendant until the time of the explosion. And 
further, the contents of the bottle was ordinar- 
ily harmless, and, when properly handled, 
would not explode. The reasons for and the 
causes of the explosion were peculiarly with- 
in the knowledge of the defendant. 


The rule has been stated and applied by the 
Missouri courts to cases of a like nature, that 
is, to cases of a stranger or invitee as distin- 
guished from a passenger collision case or a 
master and servant case, where a contractual 
relation exists between the plaintiff and de- 
fendant. For instance, in the case of Gal- 
lagher v. Edison Illuminating Co., 72 Mo. App. 
576, the doctrine was applied to a case where 
an are lamp, under the control of defendant 
and suspended over the middle of the street, 
fell, striking and injuring -plaintiff. Also in 
the case of Johnson y. Railway, 104 Mo. App. 
588, loc. cit. 592, 78 S. W. 275, where the rule 
was applied to a falling crowbar from an upper 
floor of a building owned by and under the 
control of defendant, which struck the plain- 
tiff, who was standing below. And in Thomp- 
son v. Railroad, 243 Mo. 336, 148 S. W. 484, 
where the plaintiff rightfully upon defendant’s 
station platform was struck by a car door 
swinging outward over the platform from a 
moving train, it was held that the maxim res 
ipsa loquitur should be applied, and that such 
facts established a prima facie presumption of 
negligence. 


Other Missouri cases where the doctrine is 
applied are: Gannon v. Gas Co., 145 Mo. 502, 
47 S. W. 907, 43 L. R. A. 505; Seiter v. Bisc- 
hoff, 63 Mo. App. 157; Cleary v. Transit Co., 
108 Mo. App. 433, 83 S. W. 1029. 


Guided by the principles enunciated in these 
decisions, we think under the facts the doc- 
trine of presumptive negligence was properly 
applied to this case, and that the court below 
did not err in so ruling. 


No error appearing in the record the judg- 
ment should be affirmed. 


Note—A pplication of Res Ipsa Loquitur in 
Cases of Injuries Due to Exploding Bottles— 
The reported case lays down the rule that meets 
the approval of the more advanced legal thought. 
The court mentions a line of cases in which 
the explosions occurred after the bottles had left 
the hands of the manufacturer. However, the 
liability of the manufacturer, it is now fairly well 
settled, may extend to the ultimate purchaser for 
consumption. Grant v. Graham Chero-Cola Bot- 
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tling Co., 176 N. C. 256, 97 S. E. 27, 18 N. C. C. 
A. 869, and in case of goods that reach the ulti- 
mate purchaser in original package, there seems 
to be no reason why res ipsa loquitur should not 
apply. 


“Where an action is brought to recover dam- 
ages for an injury caused by the explosion of a 
bottle, the contents of which had been bottled 
and sold by the defendant as a harmless beverage, 
and where it is alleged and shown that the bot- 
tle had been properly handled in the usual and 
customary way after it left the defendant’s hands, 
and that it was not subjected to any unusual at- 
mospheric conditions, the jury would be author- 
ized to apply the rule of evidence known as the 
doctrine of res ipsa loquitur in establishing the 
allegations of negligence charged against the de- 
fendant as constituting the cause of the accident, 
to the effect that the bottle was too highly and 
dangerously charged with gas, and that the bot- 
tle used and furnished by the defendant was of 
inferior material, and for that reason unable to 
withstand the pressure of the gas.” Atlanta Coca- 
Cola Bottling Co. y. Dannerman, Ga. App., 102 
S. E. 542, citing Payne v. Rome Coca-Cola Co., 
10 Ga. App. 762, 73 S. E. 1087; Commerce Bot- 
tling Co. v. Farabee, 17 Ga. App. 487, 87 S. E. 720, 


Plaintiff, a storekeeper, purchased from defen- 
dant bottles filled- with pepsi-cola, and was plac- 
ing them on the shelves of his store, when one of 
the bottles exploded, injuring him. The trial 
court ruled that, while the bursting of the bottle 
was not sufficient of itself to make a prima facie 
case against defendant, it was sufficient when sup- 
plemented with other evidence that other bottles 
of defendant, on other occasions and under sim- 
ilar occasions, had exploded, causing injuries to 
other customers. A verdict in favor of plaintiff 
was sustained on appeal. Cashwell vy. Fayetteville 
Pepsi-Cola Bottling Works, 174 N. C. 324, 93 S. 
E. 901, 18 N. C. C. A, 873. 


The plaintiff sold coca-cola, which was bottled 
and sold to him by defendant, It was his cus- 
tom to stack about four dozen bottles about a 
cake of ice in his refrigerator. One night he 
went to the icebox, lifted the lid, and one of the 


hottles exploded, injuring his right eye. There , 


was evidence that bottles of the kind in question 
frequently broke, because of their thinness of 
structure, in being filled, and also in being trans- 
ported, and that the pressure in the bottles was 
about 60 pounds. Plaintiff did not show the par- 
ticular bottle which exploded so that its strength 
and structure could be determined. The court 
held that res ipsa loquitur did not apply, and that 
verdict was properly directed for defendant. The 
court pointed out that the raising of the lid might 
have caused a slight jar which resulted in the 
readjustment of the bottles and the explosion 
of one of them; or that the inrush of the warm 
air, it being in June, might have caused a rapid 
expansion of the outer surface of the bottle, 
while the inner part remained at a lower tem- 
perature. Not very satisfactory reasoning, it 
might be remarked. Wheeler v. Laurel Bottling 
Works, 111 Miss. 443, L. R. A. 1916E 1074. 





ITEMS OF PROFESSIONAL, 
INTEREST. 
BAR ASSOCIATION MEETINGS FOR 1921— 
WHEN AND WHERE TO BE HELD. 


American—Cincinnati, Ohio, August 31, 
September 1 and 2. 

Alabama—Birmingham, April 29, 30, 1921. 

Arkansas—Hot Springs, June 2 and 3. 

yeorgia—Tybee Island, June 2, 3 and 4. 

Illinois—Dixon, June 9, 10 and 11. 

Indiana—-Indianapolis, July 13 and 14. 

lowa—Waterloo, June 23 and 24. 

Kentucky—Ashland, July 6 and 7. 

Louisiana—Shreveport, June 3 and 4. 

Michigan—Flint, June 3 and 4. 

New Hampshire—Laconia, June 25. 

New Jersey—Asbury Park, June 28, 29 and 
30. 

Pennsylvania—Asbury Park, N. J., June 28, 
29 and 30. 

Washington—Olympia, July 14, 15 and 16. 








HUMOR OF THE LAW. 


Policeman (to prisoner leaving the dock, 
who has just been sentenced to six months: 
“Excuse me, but do you want to let your 
house?”—Jack Canuck, (Toronto, Canada.) 


Cook (under arrest): “Kin I go back an’ 
get me hat?” Officer: “Certainly not. Ye 
can’t be running away from me that way. You 
stand here and oi’ll go back and get it.”—Ok- 
lahoma City News. 


“An amusing incident occurred in a trial I 
attended not long ago,” says a lawyer. “ ‘Have 
you,’ demanded the Judge, after the customary 
formula, ‘anything to say before sentence is 
pronounced against you?’ 

“‘Only one thing, your honor,’ said the con 
victed burglar, ‘the only thing I have objected 
to in this trial was being identified by a man 
who kept his head under the bed clothing the 
whole time I was in the room. It strikes me 
that that is not right at all.’”—Houston Post. 


A little girl was haled before the justices for 
killing a farmer’s poultry, not without using 
bad language. “Little girl,” said the magis- 
trate, “you see how one thing leads to an- 
other. You began by cursing your Maker, and 
you end by throwing a stone at a hen.”—Lon- 
don Daily Chronicle. 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Account Stated—Absolute Acknowledg- 
ment.—An account stated presupposes an abso- 
lute acknowledgment or admission of a certain 
sum due or an adjustment of accounts, the strik- 
ing of a balance, and an assent express or clear- 
ly implied to the correctness thereof; and, if an 
acknowledgment or admission is qualified, and 
not absolute, or if there is merely an admis- 
sion that something is due, the transaction does 
not create an independent cause of action.— 
Masters v. Walker, Ore., 195 Pac. 381. 


2. Attachment— Dismissal.—In an action 
against a nonresident defendant whose real prop- 
erty was attached by admittedly valid process, 
irregularities in the notice to defendant or in 
the service thereof do not entitle defendant to 
a dismissal of the action, but a new notice could 
be issued and served on the defendant.—Capital 
Savings Bank & Trust Co. v. Hammett, Vt., 112 
Atl. 360. 


3. Attorney and Client—Knowledge of Attor- 
ney.—The knowledge of a sale of land acquired 
by an attorney by the satisfaction of his attor- 
ney’s lien thereon from the purchase prite is 
imputed to another client, who shortly after the 
sale, and before the deed was recorded, brought 
suit against the vendor and attached the land.— 
Bailey v. Hickey, Ore., 195 Pac. 372. 

4. Lien for Services.—The attorney has no 
lien upon a judgment for services securing it, 
where he was not employed by the judgment 
ereditor.—Brahan v. National Life & Accident 
Ins. Co., Miss., 87 So. 7 








, 


5. Bankruptey—No Judgment Recoverable 
After Adjudication.—The lien of a judgment 
which became effective as a lien after the bank- 
ruptey of the defendant held ineffective against 
his trustee who, under Bankruptey Act, § 47a 
(2) (Comp. St. § 9631), became vested with the 
rights of a judgment lien creditor as of the 
date of the adjudication.—In re Jackson Light 
& Traction Co., U. &. C. C. A. 269 Fed. 322. 


6. Banks and Banking—Special Deposit.—If 
a deposit of money in bank was special, for the 
purpose of paying certain outstanding checks 
of the depositor, and was not general, the bank 
had no right to charge the account of the de. 
positor with an overdraft, and thus defeat the 
claim of the payee of the checks.—Hitt Fire- 





works Co. v. Scandinavian American Bank, 
Wash. 195 Pac. 13. 
7. Bills and Notes—Duress.—A note, though 


founded on a disputed claim or other valid con- 
sideration, is unenforceable, if the maker was 
induced to sign it under actual duress, by means 
of which his free will was restrained and his 
consent thus obtained.—Le Bron v. Stewart, Ga. 
105 S. E. 650. 


gment.—Where there are 
nr ap variances notes een the note attached 
to a declaration and that introduced in evidence 
over appropriate objection, and where trial was 
had without a plea or judgment by default 
against one of the defendants, a judgment 
against the defendants will be reversed.—Bass 
v. Lupfer & Prather Garage, Fla. 87 So. 46. 


9.——Holder for Value.—In view of Rem. Code 
1915, §$ 3416, 3447, creditor who received from 
his debtor notes payable to him without any 
notice of infirmity in them, or defect in the 
title of the debtor, or knowledge of such facts 
that his action in taking them amounted to bad 
faith, became, before writ of garnishment 
against the party who held the notes for him, a 
bona fide holder for value without notice of the 





notes—Guaranty Security Co. v. Coad, Wasi. 
195 Pac. 22. 
10.——Indorsement.—Under Comp. Laws Utah 


1917, § 5848, subd. 4, indorsement of a check in 
typewriting is in compliance with section 4060, 
providing such indorsement must be “written” 
on the instrument.—Vingree Nat. Bank of Ogden 
v. McFarland, Utah 195 Pac. 313 


11. Brokers—Commission.—Where a real es- 
tate broker agrees to accept $300 as payment 
in full if he consummates the sale of the prop- 
erty only for $30,000 cash, he is not entitled to a 
commission on the transaction, if the property 
is subsequently sold for a less price.—Rickmers 
v. Tuckerman, Fla. 87 So. 53. 

Gooids—Trover and Con- 
version.—The shipper of furniture, bill of lading 
attached in the sum of $54, order to notify the 
consignee, the railroad having delivered’ the 
goods to the consignee without payment of the 
draft and bill of lading, in relation to its right 
to recover from the railroad as for a conver- 
sion, is in a position perce ey te to that of a 
lienee or mortgagee, and the measure of its re- 
covery should be confined to the $54, with in- 
terest from time of the alleged conversion, the 
value of its special a Pir te O. Broyles 
Stove & Furniture Co. v. Hines, Ala. 87, So. 19. 


13. Carriers of Passengers—Negligence.—A., 
street railway company was not liable for in- 
puries to a passenger who was knocked from 
the running board of a car by a truck standing 
in the street, if the motorman could not have 
stopped the car after he saw or had an oppor- 
tunity to see the truck.—Virginia Ry. & Power 
Co. vy. Cherry, Va. 105 S. E. 657. 


12. Carriers of 


14. Commeree—Common Carrier.—The Amer- 
ican Express Company is not a “common car- 
rier by railroad” within the provisions of the 
federal Employers’ Liability Act (U. S. Comp. 
St. §§ 8657-8665), but is subject to the state 
Workmen's Compensation Act; a “common car- 
rier by railroad” meaning one who operates a 
railroad as a means of carrying for the public. 
State v. American Express Co., Utah, 195 Pac. 
$12. 
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15.——_Employers’ Liability Act.—Car repairer 
working on a car which was entirely out of 
commission and was not being used for any pur- 
pose whatever was not engaged in “interstate 
commerce” within the federal Employers’ Lia- 
bility Act.—Herzog v. Hines, N. J., 112 Atl. 315. 


16. Constitutional Law—Class Legislation.— 
The criminal syndicalism statute is not invalid 
as class legislation.—State v. Hennessy, Wash. 
195, Pac. 211. 


17. Housing Laws.—The classification of 
the New York Housing laws, which apply only 
to landlords renting dwelling houses, is not so 
unreasonable as to invalidate those laws, in 
view of the fact that the shortage of dwelling 
houses was especially acute, and of the necessity 
of obtaining dwellings without delay.—Marcus 
nae = Co. v. Feldman, U. S. D. C. 269, 

ed. . 


18. Right to Appeal.—Laws 1919, c. 290, 
attempting to authorize the right of appeal 
from orders of the board of railroad commis- 
sioners directly to the Supreme Court without 
taking the matter to the circuit court, is un. 
constitutional, as violating Const. art. 5, §§ 1-3, 
as to jurisdiction of courts——Winner Milling Co. 
v. Chicago & N. W. Ry. Co., S. D. 181 N. W. 195. 

19. Corporations—Foreign Corporation.—As 
a general rule, service of process on an agent 
of a foreign corporation will not confer jurisdic- 
tion, unless the corporation, when served, was 
transacting business in the state where the ac- 
tion is brought. Whether the rule holds good 
where the cause of action sued on arose on a 
contract made in the state where suit is brought 
quaere.—Fletcher v. Southern Colonization Co., 
Minn. 181 N. W. 205. 


20. Right of Action of Stockholder.—Where 
corporation purchased certain stock with corpo- 
rate funds, and distributed the stock to officers, 
the majority stockholders, purchaser of the 
stock of one of such majority stockholders could 
not complain of the manner in which such stock 
was acquired, and had no right, as a minority 
stockholder, to maintain an action complaining 
of such transaction.—Joyce v. Congdon, Wash. 
195 Pac. 29. 


21. Right to Seil Securities—Appointment 
of a receiver for an insolvent corporation in a 
creditor’s suit, with an order enjoining interfer- 
ence with possession of defendant’s proporty by 
the receiver, held not to deprive a pledgee of its 
securities, not a party to the suit, of the right 
to sell the same in accordance with the terms 
of the pledge; nor does the filing by the pledgee 
of a statement of its claim, pursuant to an or- 
der of the court, have such effect.—Interna- 
tional Banking Corporation v. Lynch, U. S. C. C. 
A. 269, Fed. 242. 


22. “Transacting Business in the State.”— 
Where notes payable to foreign corporation 
were executed within the state, but were sent 
to other state, and the transaction completed in 
other state, the corporation was not transact- 
ing business in the state within Civ. Code, § 
883, forbidding foreign corporations from trans- 
acting business in the state without first com- 
plying with the requirements of the statute.— 
Schiller Piano Co. v. Hyde, S. D. 18i N. W. 196. 


23. Damages—Joint Liability —In an action 
to enforce a joint liability for assault against 
two or more defendants, testimony as to the 
wealth of one is inadmissible as affecting the 
amount of punitory damages assessed against 
all.—Ogodziski v. Gara, Wis. 181 N. W. 231. 


24. Divoree—Alimony Pendente Lite.—A wife, 
Suing for a separation, was not entitled to ali- 
mony pendente lite and counsel fees, where there 
was no probability of her success in the suit.— 
Domb v. Domb, N. Y., 186 N. Y. S. 306. 

25. Eminent Domain—Damages Caused by 
Flooding.—An adjoining property owner was en- 
titled to maintain an action for damages occa- 
sioned by flooding, due to the manner of con- 
structing an embankment by a railroad for its 
tracks.—Southern Ry Co. v. Fitzpatrick, Va., 105 
S. E. 663. i 

26. Evidence — Judicial Knowledge. — The 
court cannot say from judicial knowledge that 
all transfers of corporate stock are fraudulent, 




















so that a holder could not have purchased a note 
given for such stock in good faith—Larsen v. 
Betcher.—Wash., 195 Pac. 27. 


27. Executors and Administrators—Heir's In- 
debtedness to Estate.—The ordinary routine set- 
tlements of an executor or administrator from 
time to time, as required by the code of probate 
procedure, do not adjudicate controverted ques- 
tions between an heir of the estate and itself, 
as an indebtednes of the heir to the estate, to 
entitle the representative to retain the distribu- 
tive share of the heir until he pays the debt.— 
In re Reiser’s Estate, Utah, 195 Pac. 317. 


28. Fraud—Fraudulent Representations.—If a 
purchaser of realty visits the land prior to sale 
and makes a personal examination of it, touch- 
ing representations made as to its quality, char- 
acter, or condition, he will be presumed to rely, 
in making the purchase, not on the representa- 
tions, but on his own judgment, if the vendor 
does nothing to prevent his investigation being 
as full as he chooses.—Hackleman vy. Lyman, 
Cal., 195 Pac. 263. 

29. Frauds, Statute of—<Authority of Agent.— 
An agent may be authorized by parol to make 
and sign contracts in writing, even contracts 
which are not binding on his principal unless 
in writing and signed by him; even where the 
statute requires an instrument to be in writing 
to bind the party, he may, without writing, au- 
thorize an agent to sign it in his behalf, unless 
the statute positively requires that the authority 
shall be in writing.—White Eagle Laundry Co. v. 
Slawek, Ill, 129 N. E. 753. 

30. Binding Contract. — Where vendor 
signed letter accepting purchaser's offer, but did 
not send letter until after he had received no- 
tice that purchaser withdrew offer, there was 
no binding contract within St. 1919 § 2304, re- 
quiring a contract to be in writing.—Helmholz 
v. Greene, Wis., 181 N. W. 221. 

31. Repurchase of Corporate Stock. — An 
agreement by a stockholder in a corporation to 
repurchase stock sold and delivered by another 
was within the statute of frauds and void (St. 
1919, § 2307), although such agreement was a 
part of the inducement extended to the pur- 
chaser.—Becker v. Kreul, Wis., 181 N. W. 211. 


32. Gas—Calculation of Cost.—The cost of 
producing gas for a single year preceding the 
filing of a suit to enjoin, under then existing 
conditions, enforcement of a statutory rate as 
confiscatory is a sufficient basis for the cost of 
production, and a rate base for the future long 
enough to call for judicial action—New York 
& so” Gas Co. v. Newton, A., U. S. D. C., 269 
Fed. 277. 


33. Husband and Wife—Principal and Agent. 
—When a married woman knowingly permits 
her husband to manage or control her property, 
or allows him so to deal with it as to induce 
others to believe that he is acting as her au- 
thorized agent, such facts are sufficient to es- 
tablish the agency in favor of the persons who 
deal with him in such belief.—Craft v. Amer- 
ican Agricultural Chemical Co., Fla., 87 So. 41. 

34. Separate Property.—Where husband and 
wife purchased property subject to mortgage, 
and husband thereafter conveyed a portion of 
the land to the wife, who agreed to pay speci- 
fied portion of the mortgage, and who there- 
after used the property so conveyed to her 
as her separate property, and mortgaged it and 
with proceeds paid that portion of the prior 
mortgage which she had assumed, the land con- 
veyed to wife, as between wife and husband and 
to others who were not creditors, was her sep- 
er aes v. McDonald, Wash., 195 

ac. ¢ 


35. Infants—Action for Prenatal Injuries Sus- 
tainable.—An action for negligence, resulting 
in prenatal injuries to plaintiff, is sustainable 
under the principles of the common law and 
without legislative sanction, though there is no 
actual case for or against such right of action. 
—Drobner v. Peters, N. Y., 186 N. Y. S. 278. 

36. Insurance—Employers’ Liability Policy.— 
An employers’ liability policy covering premises, 
factories, etc., of insured at M. held to apply to 
injuries sustained by persons doing work for 
insured at the town of C. incident to the busi- 
ness at M.. the policy expressly providing that 
it should apply to injuries sustained by reason 
of the business operations described in the pol- 




























































































































































































































wee 
pei ve 


te Sai SNE Se 


XUM 


PO yay ° - 


CENTRAL LAW JOURNAL 295 








icy together with operations incident thereto 
while conducted either at the work places there- 
in described and defined or “elsewhere.”—Trav- 
elers’ Ins. Co. v. Rooney, Vt., 112 Atl. 355. 


37.——-Military Service——Under a policy pro- 
viding that the insurer's liability should be lim- 
ited to the premiums paid if insured engaged in 
military service in time of war without the in- 
surer’s written consent, where insured entered 
the military service in time of war, and com- 
mitted suicide while insane during such service, 
the insurer’s liability was limited to the pre- 
miums paid, though the policy also provided that 
after one year it should be incontestable ex- 
cept for specified causes.—Field v. Western Life 
Indemnity Co., Tex., 227 S. W. 530. 


38. Proximate Cause of Death.—The insurer 
is liable on an accident policy where the in- 
sured’s death was not caused by an accidental 
contagion but from the activity of pneumococ- 
cus germs, such as are present in healthy peo- 
ple, producing pneumonia because of insured’s 
weakened condition resulting from his physical 
injury produced by the accident; the pneumonia 
being a link in the chain of causation and not 
an independent cause, and the injury being the 
proximate cause.—Robinson y. National Life & 
Accident Ins. Co., Ind., 129 N. E. 707. 


39.——“‘Switchman.”—Foreman of a switching 
crew in the switchyards of his employer held 
to be a switchman within the meaning of a 
fraternal beneficiary certificate, where he was 
required to perform the services of a switchman 
as a substantive part of the duties of his em- 
ployment.—Sawyer v. Sovereign Camp, W. O. W., 
Neb., 181 N. W. 191. 


40. Internal Revenue — Removal of Untaxed 
Liquors.—The Volstead Act, prohibiting the 
manufacture and sale of intoxicating liquors, 
was a radical departure from the policy of the 
former laws to derive revenue therefrom, and 
completely covers the same subject-matter, in- 
cluding the transportation of such liquors, so 
that it impliedly repealed Rev. St. § 3296 (Comp. 
St. § 6038), which imposed on the removal from 
a distillery of liquors on which the tax had not 
been paid a pehalty more severe than was im- 
posed by the Volstead Act on the illegal trans- 
portation of liquor.—Reed v. Thurmond, U. §&. 
C. C. A., 269 Fed. 252. 


41. Intoxicating Liquors — Complaint Suffi- 
cient.—In view of Or. L. § 2224—58, complaint 
charging that defendant, on the 9th of July, 1919, 
in the county of Crook and state of Oregon, un- 
lawfully, wrongfully, and maliciously sold in- 
toxicating liquor contrary to statute, etc., held 
sufficient, though not describing the kind or 
quantity of liquor sold, the name of the pur- 
chaser, or a description of the premises.—State 
v. London, Ore., 195 Pac. 344. 


42. Conviction for Manufacturing Not War- 
ranted by Mere Consent.—In a prosecution for 
feloniously manufacturing intoxicating liquors, 
an instruction which authorizes a conviction “if 
the jury believe from the evidence beyond a 
reasonable doubt that the defendant aided, as- 
sisted, abetted, or knowingly consented to the 
making and distilling of intoxicating liquors” 
eesti v. State, Miss., 86 So. 
897. 








43. State Laws.—The Dean Law, relating to 
intoxicating liquors, is not void because of 
Const. U. S. Amend. 18, and the passage of the 
federal law known as the Volstead Act, be. 
cause the state law gives to intoxicating 
liquors a definition varying from that prescribed 
by Congress, and because the penalties of the 
state and federal laws are different.—Franklin 
v. State. Tex., 227 S. W. 486. 


44, State Statute Superseded.—Act No. 66 
of 1902, denuoncing as a misdemeanor the keep- 
ing of a grogshop or tippling shop, or the re- 
tailing of spirituous or intoxicating liquors, 
without having obtained a license, was super- 
seded and in effect repealed by the Highteenth 
Amendment to the Constitution of the United 
States and the Volstead Act.—La., 86 So. 919. 


45. Landlord and Tenant—Arbitration of Rent. 
—The arbitrators provided for by a lease to 
fix the rent for the next ten years being unable 
to agree, and failing to appoint an umpire, as 











provided by the lease in such case, equity has 
jurisdiction to fix the rents, notwithstanding a 
provision of the lease that, if for any cause a 
valid award be made, the landlord may recover 
from time to time a fair quarterly compensa- 
tion for use and occupation.—Lehigh Valley R. 
Co. v. Andrus, N. J., 112 Atl. 307. 


46. Mutuality as to Consideration.—A lease, 
containing a clause that lessor should not be 
liable for any loss or damage sutained by the 
lessee by reason of any act or neglect of any 
contractor, employee, agent, or servant of les- 
sor or other person, and that such loss or dam- 
age should not abate or reduce the rent of the 
premises, was not void for lack of mutuality as 
to consideration, in that the lessee did not have 
an assurance of peace and enjoyment.—In re 
Miller’s Estate, Wis., 181 N. W. 238. 


47. Title to Premises.—A) tenant cannot, in 
a suit against him for rent, dispute the title of 
his landlord, with whom he has actually con- 
tracted as such, even though it might have been 
then and there known by each of the parties to 
the agreement that the title to the premises was 
in fact in another. Strickland v. Stiles, 107 Ga. 
308, 33.—Clark v. Long, Ga., 105 S. E. 654. 


48. Libel and Slander—Fatal Variance.—-In an 
action for slander by charging plaintiff with 
larceny of jewelry, where the accusation against 
him was made in the Swiss language, the proper 
pleading is to set out the actual words em- 
ployed, together with a translation into English, 
with an averment that it is the true interpreta- 
tion of the foreign language used, 1nd was so 
understood by those who heard it; where the 
averment is of the use of words in English, and 
the proof is that they were originally uttered 
in a foreign language, the variance is fatal.— 
Blaser v. Krattiger, Ore., 195 Pac. 359. 


49. Privileged Communication. — When a 
publication is made by a chief officer of a fra- 
ternal insurance association, addressed to the 
members of the association, concerning a sub- 
ject-matter which affects the general welfare of 
the association, such communication, although 
containing words which are libelous per se, is 
qualifiedly privileged, and is a complete defense 
unless it is shown by plaintiff by a preponder- 
ance of the evidence that the publication was 
made with express malice.—Peterson vy. Cleaver, 
Neb., 181 N. W. 187. 


50. Master and Servant — Course of Employ- 
ment.—A miner, who had arrived on employer's 
premises and was killed while going toward the 
washhouse to change clothes preparatory to 
entering mine, held killed as the result of an 
accident “arising out of and in the course of 
the employment” within Workmen’s Compensa- 
tion Act.—Western Coal & Mining Co. v. Indus- 
trial Commission, Ill., 129 N. E. 779. 


51.——Course of Employment.—A mere devi- 
ation by a chauffeur from his employer’s in- 
structions, as by making a detour from the direct 
or usual route of travel, etc., does not remove 
him from the course of his employment, and 
exempt the master from liability, if, notwith- 
Standing the breach of duty or instruction, the 
act is in furtherance of his employer's business, 
or in effectuating the purpose of his employ- 
ment.—Dowdell v. Beasley, Ala., 87 So. 18. 


52. Duty to Servant. — In the absence of 
other facts showing such duty, a railroad com- 
pany violated no duty to a special officer or 
watchman in its yards by kicking cars on a 
branch track from a lead track without any 
lights on the car or brakeman to control its 
speed or give warning of its approach, though 
the yard was dark and unlighted.—Medlock v. 
McAdoo, Ga., 105 S. E. 643. 


53.- Impairment of Capacity. — The actual 
earnings of an injured employee in other em- 
ployment since receiving his injury is not con- 
clusive on the commission as to the extent of 
the impairment of earning capacity, but other 
matters may also be cosidered by it.—Old Ben 
Coal Corporation v. Industrial Commission, IIL, 
129 N. E. 772. 


54. Latent Tuberculosis.—Where there was 
ample exidence that a servant’s personal injury 
resulted in weakened vitality and resistance, so 
that latent tuberculosis was aggravated and 
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accelerated into active tuberculosis from which 
he died, his dependents were entitled to com- 
pensation under the Workmen's Compensation 
Act.—Republic Iron & Steel Co. v. Markiowicz, 
Ind., 129 N. E. 710 


55. Municipal Corporations — Counsel.—The 
governing body of a municipality may employ 
special counsel to defend litigation for the city, 
but may not under that guise take out of the 
hands of the city coungel any particular case 
or class of cases and confide their management 
to others.—Byrne v. City of Wildwood, N. J., 
112 Atl. 305. 





56. Defect in Highway.—A projection of a 
pipe 1% inches high and 2% inches wide near 
the edge of a sidewalk in a city highway and 
out of the main line of travel is not an action- 
able defect under St. 1919, § 1339, making city 
liable to person injured by reason of insufficiency 
or want of repairs of highway.—l’adden v. City 
of Milwaukee, Wis., 181 N. W. 209. 





Not Liable for Injuries in Violation of 
Ordinance.—A city was not liable for injuries 
to pedestrian struck by skyrocket as result of 
the failure of the city police to enforce ordi- 
nance prohibiting the setting off of fireworks, 
Since the police had no authority to suspend 
the ordinance, and their unwarranted assump- 
tion of authority in so doing did not render city 
liable.—Gilchrist v. City Council of Charleston, 
S. C., 105 S. E. 741. 


58.——-Ordinary Care.—A municipality is not 
required to keep the entire width of its streets 
open and safe for travel, provided the portion 
thereof set apart for travel is wide enough to 
be safe, and it is charged with no duty to fill 
up or guard a gully that may be near a street 
unless in such clgse proximity thereto as to be 
dangerous to a traveler passing along the street 
and using ordinary care.—McComb City v. Hay- 
man, Miss., 87 So. 11. 


59. Principal and Agent — Mandate. —In an 
agent's action, for breach before expiration of 
term of contract, by which he was to sell all 
the peppers produced by defendants, the latter 
were under no obligation to increase their busi- 
ness, so that the loss’ to plaintiff must be esti- 
mated upon plaintiff's income therefrom for a 
period prior to breach.—Chamberlain y. Nor- 
wood, La., 86 So. 920. 


60. Principal and Surety—Extension of Time. 
—A surety cannot be held to have consented 
to an extension, unless it appears that he 
evinced such consent by some positive act; and 
a charge to the effect that he will be deemed 
to have consented, if he knew of the extension 
and did not object to it, is erroneous.—A. B. 
Klise Lumber Co, v. Enkema, Minn., 181 N. W. 


201, 


od. 


61. Railroads—Negligence. — A railroad em- 
ployee kindled a fire in a city near a path long 
frequented by the public and by school chil- 
dren, and near a playground, for the purpose of 
clearing the land of dry leaves. A child five 
years old was soon after discovered on or near 
the property not far from the playground all 
in flames. She died by reason of the burns. 
Held, that defendant was responsible for negli- 
gence regardless of any implied invitation to 
the child, because of its responsibility for the 
ase of the dangerous agency.—Piraccini v. Di- 
rector General of Railroads, N. J., 112 Atl. 311. 


62.——Negligence. — Section 4043, Code 1906 
«section 6667, Hemingway's Code), making rail- 
road companies liable for injuries resulting 
from the running of trains within a municipality 
at a rate of speed exceeding 6 miles an hour, 
has no application where the injury was inflicted 
outside of the municipal limits, although it may 
be impossible to reduce the speed of the train 
to 6 miles an hour when it enters the municipal 
limits.—Hines v. Moore, Miss., 87 So. 1. 


63.——Wantonness.—Where a railroad com- 
pany has permitted the public to travel over its 
track for a considerable period of time, and a 
considerable number of people have availed 
themselves of such use, the railroad company 
must keep a lookout for people on its track.— 
Bernier v. Illinois Cent. R. Co., UL, 129 N. E. 
747. 





64. Receivers—Right of Action.—Failure of 
conditional vendors to allege compliance with 
Uniform Sales Act, as to recording contracts is 
no reason for denying their request to be al. 
lowed to take action against receiver of the 
vendee to enforce their legal rights, where no 
liens of creditors had attached; the sales being 
valid against creditors other than those pro- 
tected by the statute and against the vendee and 
the receiver.—Delaware Trust Co. v. Elder & Co., 
Del., 112 Atl. 370. 


65. Sales—Breach of Contract.—In an action 
for damages for breach of contract to deliver 
pig iron according to sample, the fact that 
plaintiffs accepted part of the pig iron did not 
estop them from asserting that the contract had 
been broken in that the pig iron furnished was 
not according to sample, where there was an 
agreement that the entire shipment should be 
sent to a third person was purchasing the same 
from plaintiffs, plaintiffs agreeing not to raise 
any question as to the character of the material 
unless the purchaser did so.—Sussman v. Mitsui 
& Co., Wash., 195 Pac, 3. 


66. Useless Formality.—Where defendants, 
Sellers of a plant and lease, stated to plaintiff 
buyer that they were unable to make transfer, 
tender of the purchase price by the buyer there- 
after would have constituted merely a useless 
formality, which the law did not require.—Ros- 
en v. Greenwald, N. Y. 186 N. Y. S. 68. 

67. Statutes—Repeal of Former Enactment. 
—-A statute which revises the whole _ subject 
matter of a former enactment, and which is evi- 
dently intended as a substitute for it, operates 
to repeal the former, although it contains no 
express words to that effect. But repeals by 
implication are not favored, and where two af- 
firmative statutes exist, one will not be con- 
strued to repeal the other by implication, if 
they can be fairly reconciled. The fact that a 
later act is different from a former one is not 
sufficient to effect a repeal. It must further 
appear that the later act is contrary to, or in- 
consistent with, the former.—State v. Hollen- 
bacher, Ohio 129 N. E. 702. 

68. Taxation—Remedial Statutes Cover In- 
come Tax.—In view of Acts 1916, cc. 215, 524, the 
tax on income is embraced in the language 
“taxes on land or other property,” used in Code 
1919, § 2385, authorizing any person assessed 
with taxes on land or other property aggrieved 
by such assessment to apply for relief to the 
court in which the commissioner may have qual. 
ified.—Commonwealth y. P. Lorillard Co., Va. 
105 S. E. 683. 

69. Wills—Widow Not “Legal Heir.’—The 
will of the testator, who was childless, created 
a trust in his executors, and directed the pay- 
ment of a stipulated sum monthly to his wid- 
ow. The residue was to go to a_ so-called 
adopted son when he became 30, if he should 
be worthy to have it in the judgmeni of the 
executors; and, if in their judgment he was not, 
the residuary estate was to go to the testator’s 
“legal heirs.” Held, that the widow did not 
come within the term “legal heirs,” as meant 
by the testator, but that by such words he 
meant his blood relatives.—In re Anderson’s Es- 
tate, Minn. 180 N. W. 1019. 

70. Resulting Trust.—Testator’s residuary 
bequest dividing the remainder of his’ estate 
equally between two brothers, share and share 
alike, stating that it was his will and desire 
that they be obliged to look after the welfare 
of another brother, did not constitute a trust 
in favor of such other brother, and the first two 
brothers took the bequest subject only to the 
expression of desire that they look after the 
other brother.—In re Fisher’s Estate, Pa. 112 
Atl. 17. 

71. Workmen’s Compensation Act-—Refusal 
to Submit to Operation.—An employe refusing 
to submit to an operation for hernia cannot re- 
cover compensation under Workmen's Compen- 
sation Act for the period of time beyond that 
which would have been required for his recov- 
ery after the operation if the danger incident 
to such overation was practically negligible.— 
Schiller v. Baltimore & O. R. Co., Md. 112 Atl 
272. 
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